
 
 

 

WMC Asks for Your Support of H.R. 594 

 
The U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (Corps) have 

released a proposed rule to revise the definition of “waters of the United States” (WOTUS) for all Clean Water 

Act (CWA) programs. H.R. 594, “Waters of the United States Regulatory Overreach Protection Act of 

2015” addresses concerns and uncertainties caused by the proposed rule (“Definition of Waters of the United 

States’ Under the Clean Water Act” (79 Fed. Reg. 22188, April 21, 2014)  

 

Proposed WOTUS Rule Is Substantially Flawed 

Despite agencies’ assertions, the proposed rule contains many of the same flaws as the leaked, draft proposed 

rule that so concerned stakeholders and the public.  

 

Broader in Scope: But the proposed rule provides essentially no limit to CWA federal jurisdiction. It 

establishes broader definitions of existing regulatory categories, such as tributaries, and regulates new areas that 

are not jurisdictional under current regulations, such as adjacent non-wetlands, riparian areas, and floodplains.  

 

Inconsistent With Supreme Court Precedent: The Supreme Court has made clear that there is a limit to 

federal jurisdiction under the CWA, specifically rejecting the notion than any hydrological connection is a 

sufficient basis to trump state jurisdiction. The proposed rule will extend coverage to many features that are 

remote and/or carry only minor volumes, and its provisions provide no meaningful limit to federal jurisdiction.  

 

Adversely Affects Jobs and Economic Growth:  The proposed rule will subject more activities to CWA 

permitting requirements, NEPA analyses, mitigation requirements, and citizen suits challenging the applications 

of new terms and provisions. Many sectors of the economy will be adversely effected, and have been largely 

dismissed by the agencies and EPA’s highly flawed economic analysis. The agencies also do not adequately 

address the effect on state and federal resources for permitting, oversight, and enforcement.  

 

Fails to Provide Reasonable Clarity: The proposed rule leaves many key concepts unclear, undefined, or 

subject to agency discretion. The proposed rule leaves to the agencies’ “best professional judgment”, which 

results in vague definitions and concepts that do not provide the intended regulatory certainty and will likely 

result in litigation over perceived definitions.  

 

Concerns with the Interpretative Rule: Critical problems and questions with the EPA’s approach include: (1) 

activities are only exempt from permitting when conducted consistent with NRCS guidelines; (2) who will 

inspect and enforce compliance with NRCS guidelines; (3) will third parties have the ability to challenge 

exempt status; (4) concern with EPA involvement in NRCS programs through development of the 

Memorandum of Agreement that has yet to be developed; (5) is this an interpretative or a legislative rule under 

the Administrative Procedure Act.  

 

Congressional Action 
WMC urges support of H.R 594, by Representative Gosar et al. 

It is anticipated there will be similar legislation proposed in the Senate. 
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